Breakdown Junior Books v Veitchi
NEGLIGENCE - DUTY OF CARE 
  

EXISTENCE OF A DUTY
 

Before 1932 there was no generalised duty of care in negligence. The tort did exist and was applied in particular situations where the courts had decided that a duty should be owed, eg, road accidents, bailments or dangerous goods. In Donoghue v Stevenson [1932] AC 562, Lord Atkin attempted to lay down a general principle which would cover all the circumstances where the courts had already held that there could be liability for negligence. He said:

"The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer's question, Who is my neighbour? receives a restricted reply. You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour. Who, then, in law is my neighbour? The answer seems to be - persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question."

This test has been criticised as being too wide but it made it easier for lawyers to argue that there should be liability for negligently causing harm in new situations, not previously covered by case law. In 1970, Lord Reid said that Lord Atkin's dictum ought to apply unless there was some justification or valid explanation for its exclusion (Home Office v Dorset Yacht Co [1970] AC 1004).

In Anns v Merton LBC [1977] 2 All ER 492, the House of Lords confirmed this. Lord Wilberforce stated that:

"in order to establish that a duty of care arises in a particular situation, it is not necessary to bring the facts of that situation within those of previous situations in which a duty of care has been held to exist. Rather the question has to be approached in two stages. First one has to ask whether, as between the alleged wrongdoer and the person who has suffered damage there is a sufficient relationship of proximity or neighbourhood such that, in the reasonable contemplation of the former, carelessness on his part may be likely to cause damage to the latter - in which case a prima facie duty of care arises. Secondly, if the first question is answered affirmatively, it is necessary to consider whether there are any considerations which ought to negative, or to reduce or limit the scope of the duty or the class of person to whom it is owed or the damages to which a breach of it may give rise."

ECONOMIC LOSS
The House of Lords attempted to establish a general duty of care in respect of pure economic loss resulting from a negligent act, based on the closeness of the relationship between the parties and reliance by the claimants on the defendants' skill and experience, in:

Junior Books v Veitchi [1982] 3 All ER 201

The courts began to retreat from the implications of Junior Books almost immediately. It has repeatedly been described as limited to its own facts. In D & F Estates v Church Commissioners [1988] 2 All ER 992, the House of Lords said that Junior Books was so far dependent on the 'unique' relationship between the claimant and the defendant that it cannot be regarded as laying down any general principle in the law of tort. Junior Books has been distinguished by the Court of Appeal on a number of occasions:

Muirhead v Industrial Tank Specialities [1985] 3 All ER 705
Simaan General Contracting v Pilkington Glass (No 2) [1988] 1 All ER 791
Greater Nottingham Co-op Society v Cementation Piling & Foundations [1988] 2 All ER 971.

	
	Whether subcontractors owe a duty of care to employers
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	2 February 2005
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	Judgment
	Architype Projects Ltd v Dewhurst Macfarlane & Partners, TCC 18 December 2003.
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	The Issue
	Whether a duty of care in tort exists between a subcontractor or sub-consultant and the employer.
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	Implication
	There is generally no duty of care to avoid economic loss owed by a subcontractor to an employer except to the extent that it is fixed by a direct contract.


  

	In 1982 the House of Lords handed down a rather surprising judgment in the case of Junior Books v Veitchi. Veitchi was a specialist flooring contractor that had been engaged as a nominated subcontractor to lay a floor at Junior Books' factory. The floor was defective and Junior Books claimed the cost of relaying the floor and other financial losses consequent upon the replacement. As the parties were subcontractor and employer, there was no direct contract between them. Junior Books was therefore obliged to bring its action under the law of tort claiming negligence on the basis that Veitchi owed it a common law, non contractual, duty of care.

The House of Lords decided that on the unique facts of the case there was a sufficient degree of proximity between the parties to give rise to a relevant duty of care. Veitchi was a subcontractor who specialised in flooring. Its products were required by Junior Books and Veitchi alone was responsible for the composition and construction of the flooring. Junior Books had relied on the skill and experience of Veitchi and Veitchi were taken to have known of that reliance. Moreover it was foreseeable that if Veitchi carried out the work negligently, Junior Books would suffer financial loss.

Subsequent cases since 1982 have emphasised the uniqueness of this decision with the clear intention of confining it to its particular facts without actually over-ruling it. In 1988, in the case of D & F Estates v Church Commissioners for England, the House of Lords said that the Junior Books decision could not be regarded as laying down any principle of general application in the law of tort.



He concluded that the Junior Books' case must be confined to its own particular unique facts. These were not identical to the facts in the present case and he was therefore not bound to follow Junior Books. He was satisfied that the contracts between the employer and the architect and the architect and sub-consultant were structured such that there was no assumption of responsibility between the sub-consultant and the employer. It would therefore not be fair and reasonable to impose a duty in tort on Dewhurst for the benefit of Arbco. It was relevant that a warranty between the two parties had been offered but not concluded.


The owners had a book warehouse and Veitchi was a

nominated specialist subcontractor who was renowned

with expertise in flooring.

• However, the floor of the warehouse was found to

have inadequate strength which resulted in a great

economic loss of the client.

• Lord Roskill (p. 545) quoted what Lord Reid said in

Dorset Yacht Co. Ltd v. Home Office [1970] AC 1004,

the proximity test which had to be satisfied.

• It is whether there was the requisite degree of

proximity so as to give rise to the relevant duty of care

relied on by the respondents.

The judge regarded the following facts as of crucial importance

in requiring an affirmative answer to that question.

1.

The appellants were nominated sub-contractors.

2.

The appellants were specialists in flooring.

3.

The appellants knew what products were required by the

respondents and their main contractors and specialized in the

production of those products.

4.

The appellants alone were responsible for the composition and

construction of the flooring.

5.

The respondents relied upon the appellants’ skill and experience.

6.

The appellants as nominated sub-contractors must have known

that the respondents relied upon their skill and experience.

7.

The relationship between the parties was as close as it could be

short of actual privity of contract.

8.

The appellants must be taken to have known that if they did the

work negligently the resulting defects would at some time require

remedying by the respondents expending money upon the

remedial measures as a consequence of which the respondents 

would suffer financial or economic loss.
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