1. A preliminary remark. Why a judge from Catania? 

Since 2013 the Catania Judicial District, because of its strategic location, including the major ports of Eastern Sicily, has been largely involved in the refugees and migration crisis in Europe.

The peculiar nature of these migratory flows by sea (unauthorized, massive and unselected), combined with the Dublin Regulation rules, had a huge impact both on the administrative bodies entitled to manage arrivals, reception and asylum and on the judicial caseload, both in criminal and civil matters.

Focusing on the criminal side, Italian prosecutors and courts have endeavored to pursue smuggling of migrants committed by transnational criminal groups, affirming domestic jurisdiction for crimes of smuggling, multiple murder, shipwreck, participation into criminal enterprises aimed at these crimes, committed outside the borders of the State (in the High Seas): all cases when otherwise no State would have started any investigation.
This approach derived from the core principles and the basic obligations arising from UNTOC and its additional Protocols. 

2. What happened later and why some NGOs were involved

In the anarchical post-conflict scenario of Libya, smugglers could minimize costs and prosecution risks and felt encouraged to increase the departures: enjoying absolute impunity, since 2016 smugglers could also profit from a new factor, the unprecedented presence of NGOs rescuing units, that were operating – generally with noble intents – close to, and sometimes within, the Libyan territorial waters. Thus the smugglers could remain within the limits of their territorial waters, in a State unable to exert jurisdiction and withdraw from the international waters, so escaping jurisdiction of any coastal State.
In this context what was the contribution of Eunavfor Med, the mission launched by the EU in the middle of 2015? Unfortunately it was unsatisfactory. 

It could not fully perform its mandate, in particular never stepping forward to enter the Libyan waters, probably for both legal obstacles and political reasons (the lack of a common vision on the political future of Libya). Therefore, the deterrence effect of such operation in the High Seas proved to be quite irrelevant. 

In particular, the operation is deemed to have achieved some results, in terms of disposal of more than 300 smuggling vessels and apprehension of more than 100 suspected smugglers: but actually they were almost all rubber boats to throw away and ‘small fish’, “one-day drivers”, respectively, not part of the criminal networks. 
The fatal combination of such factors resulted: a) in an enormous increase of the arrivals of unselected migrants (ex: 13.000 April 2017 and 23.000 in May 2017), in parallel with a higher number of dead; b) in a significant decrease of the ability to pursue smuggling networks. 
This situation put in light the unsustainability of persistent, massive and unauthorized arrivals: a) they had a negative impact on the ability to select true asylum seekers from irregular migrants; b) they brought an excessive and uncontrolled expansion of the reception system, giving rise to widespread misconducts in the management of public resources deployed; c) they generated feelings of intolerance in the receiving populations. 

In the middle of 2017 the Italian House of Parliament unanimously realised that NGOs rescuing units were an unprecedented tertium genus between governmental ships and commercial ones, unregulated so far and dangerously acting too close to the operational area of criminal groups. 

Moving from the principle that overseeing migration is a State’s task and without stigmatising their role and action as such, Parliament and Government urged NGOs to follow some rules as a condition to continue to operate
.
As regards criminal proceedings, in our domestic experience the cases of successful prosecution of NGOs vessels regard conducts going far beyond mere rescuing and consisting in a substantial support to smuggling
.
(the Supreme Court in the relevant leading case, recently confirmed that “agreed transfers” occurred). 
Courts are helping to mark the borderline between acts of rescue which are exempted from responsibility and acts going beyond it, but it’s important to debate about this issue without prejudicial or dogmatic positions. 
It’s also to notice that such cases are based on the pre-existing domestic provisions on the offence of facilitation, which are fully consistent with the UE facilitators’ framework.

In any case, it shall be out of doubt that rescuing, even when carried out by private actors and under the proper conditions, cannot be banned as such.

This approach should be kept separate from what we are seeing in other European countries, namely drafting new legislation which criminalise civil society activities as such (giving him food, lodge, legal information, etc.) as a form of facilitation of irregular migration (ex. Hungary).

When debating on the reform of the UE facilitators’ package, some of us highlighted that helping someone to illegally enter or transit across a State is to distinguish from assisting a person in need or in distress as such.  
In addition, there can be also further and more ‘subtle’ ways to affect civil society action, such as reducing State financing or raising taxes to these activities.     

In the end, I would invite to reflect upon the commitment of no-profit actors in the migration crisis of the last years is a much broader perspective. To this regard the budget balance is extremely positive. 

A huge variety of civil society actors have been more and more proactively playing a key-role in the fields of reception, integration, resettlement, anti-human trafficking and so on. 

I can’t miss to mention the so called “humanitarian corridors”, an experience born by private sponsorship enforced by Italian religious communities, with the support of the Foreign Affairs and later adopted by more States, and all those NGOs working within the framework of the International Cooperation and Development Agencies in Africa, including Libya.  

3. What lessons and what ideas for the future 

· massive, persistent and uncontrolled arrivals cause feelings of fear and reject in the receiving populations, gaps and distortion in providing protection to those who really need, and even possible acts of intolerance and violence against both vulnerable migrants, independently of their status, and civil society actors working in this field. 
· There is no “magic spell”, but only a possible rational response. It can come from a double track: 
· a stronger political response by the EU, aimed at strengthening legal, permanent and controlled pathways, both for refugees and for economic migrants, and finally base on a burden sharing logic. 
· Effectiveness in the pursuit of organised smuggling. The migration crisis of these years was a “test bench” for UNTOC and its Protocols. We experienced the great potential and modernity of these international instruments, but also their gaps and flaws in the implementation process in those countries where their application would have been crucial.
· Finally and again, a methodology: avoid to address the issue through a radical and simplified conflict between rigid and opposite principles (humanitarian universalism and openness to any form of migration versus national protectionism, NGOs versus State institutions like Evil and Good), but from a deep knowledge of all implication of the phenomenon and a reasonable compromise among all interests involved. 
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� they recommended that 1) crews of voluntary units and financial backers should be registered with authorities; 2) law enforcement agents should travel aboard humanitarian vessels and 3) under international or domestic law, private organizations cannot create and manage humanitarian corridors, stressing that only state bodies should oversee the migrant crisis.


� Conducts going beyond a rescue under necessity: 


 getting in touch with the smugglers before the SAR event, agreeing on the imminent transship of migrants from the smugglers’ boat to the rescuers’ one (sort of “shared surrenders”, as 1st and 2nd instance judges and the Supreme Courts held) and then carrying it out;


making the smugglers understand they can move a boat with migrants by light signs or somehow else;


giving the boat back to the smugglers, after the transship, allowing them to reuse; 


helping the smugglers escape law enforcement interventions and investigations carried out by police before or after disembarkation.  
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